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ABSTRACT

This article describes and evaluates selected aspects of accounting and tax regime of the Czech trust fund. The Czech legislature has re-
solved the incompatibility between the private law nature of the trust fund and public law requirements through a series of pragmatic legal
fictions, which treat the trust fund as a legal person for accounting and tax purposes. The article identifies the Czech tax model as a viable
framework for use within a holding structure, whilst also highlighting the regulatory tension between the desire for discretion and the grow-

ing pressure for transparency under AML legislation.

INTRODUCTION

The introduction of the trust fund (svéfenskj fond) into the
Czech legal system, effective from 1 January 2014, represents
one of the most ambitious legislative undertakings within the
recodification of Czech private law." This instrument, inspired
primarily by the Quebec fiducie, is an example of transplant-
ing a legal concept historically and conceptually rooted in the
common law tradition® into the more rigid framework of a
continental legal system. After ten years of its existence, the
Czech experience appears to serve as a unique, albeit perhaps
imperfect, laboratory for examining the general difficulties
that traditional continental law jurisdictions encounter when
implementing such wealth management instruments.* It is
precisely this ‘laboratory’ nature, as termed by leading Czech
experts in foundation and trust law, that makes the Czech
model an interesting subject of study not only for the domes-
tic community but also for international academics and practi-
tioners concerned with, inter alia, the challenges of trust
compatibility within continental law and the efforts to bridge
the tensions that such implementation brings.

The establishment of the trust fund inevitably created the
need to address not only private law matters but also complex
aspects of public law, particularly accounting and tax rules.
Trust funds are entities in which assets of considerable value
can be held and which can generate significant returns; they
are also potentially vulnerable to misuse in the context of ag-
gressive tax planning, especially within international hold-
ing structures.

This article aims to provide an assessment of the account-
ing and tax framework governing Czech trust funds. The legal
framework had to bridge the conceptual gap between the pri-
vate law nature of the fund as an asset pool without legal per-
sonality and the public law necessity for a clearly defined
subject of rights and obligations. The article first analyses the
sui generis nature of the trust fund, its lack of legal personality,
and the concept of an autonomous patrimony, which are the
key characteristics determining its public law regime. It then
discusses the accounting rules, noting theoretical challenges
such as the impingement on the going-concern principle and
practical problems associated with asset valuation. The core of
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the article is a comprehensive analysis of the tax regime, in-
cluding the tax registration process, the principle of tax neu-
trality, and the taxation of distributions made to beneficiaries.
The article anchors these findings in related issues, such as
the growing pressure for transparency, especially in connec-
tion with anti-money laundering (AML) legislation and the
registration of beneficial owners.

THE SUI GENERIS NATURE OF THE CZECH
TRUST FUND: A BASIS FORITS PUBLIC
LAW TREATMENT

To understand the accounting and tax regime of the Czech
trust fund, it is essential to first analyse its fundamental private
law nature. In Czech law, the trust fund is defined as a sui ge-
neris entity,” whose most distinctive and, for continental sys-
tems, arguably most problematic feature is its absence of legal
personality. Unlike corporations, foundations, or associations,
the fund is not a subject of law. It is conceived of as a dedi-
cated pool of assets without a legal owner.’® Assets settled into
the fund cease to be the property of the settlor and do not be-
come the property of the trustee or the beneficiary.” This cre-
ates a separate and independent mass of property, with
ownership rights exercised by the trustee in their own name
on behalf of the fund.® This approach was affirmed by a key
ruling of the Czech Supreme Court, which held in 2021 that a
trust fund constitutes a “separate and independent patrimony”
that is not the property of the trustee and, consequently, can-
not be subject to enforcement proceedings levied against the
trustee’s personal assets.” With this decision, Czech jurispru-
dence definitively adopted the concept of an autonomous pat-
rimony,'® rejecting alternative interpretations which would
have viewed the fund as merely the segregated property of
the trustee.

However, it is this very lack of legal personality that creates
a fundamental tension with public law, which is predicated on
the existence of subjects capable of bearing rights and obliga-
tions. Tax and accounting regulations cannot function effec-
tively without a clearly defined taxpayer or accounting entity.
The Czech legislature bridged this conceptual gap through a
series of legal fictions. For public law purposes, the trust fund
is de facto treated as a legal person. The Accounting Act ex-
plicitly defines it as an accounting entity,11 and the Income
Tax Act defines it as a corporate income taxpayer.'” Similar
fictions are found in other tax acts; for example, under the
VAT Act, the fund is regarded as a legal person.'

This duality, where in private law the fund is merely prop-
erty (res), whilst in public law it is treated as a subject

5 See Section 1448 et seq. of Act No. 89/2012 Coll,, the Civil Code, as amended.

(persona), is the source of most of the theoretical and practical
complexities associated with the Czech trust fund. It is not
merely a technical legislative solution; it is a fundamental
“bridge” between two different legal worlds. This dualistic na-
ture is the key to understanding why its accounting and tax re-
gime is so specific and why it presents such an interesting case
study for international comparison. All the problems subse-
quently discussed stem, to a large extent, from this initial con-
ceptual compromise.

THE ACCOUNTING REGIME

The application of accounting regulations to the trust fund, an
entity without legal personality, can be a source of tension.
Although the fund is established by law as an accounting en-
tity with all the attendant obligations, its specific nature chal-
lenges, or is capable of challenging, some of the basic pillars of
traditional accounting,'* Responsibility for fulfilling account-
ing duties logically falls upon the trustee or, if there are multi-
ple trustees, upon them jointly and severally."®

The going-concern problem

One of the most significant potential problems is the chal-
lenge to the going-concern principle. This fundamental as-
sumption, which underpins most accounting methods,
particularly the historical cost valuation of assets and the ac-
crual of expenses and revenues, presumes that the accounting
entity will continue its activities for the foreseeable future.
However, trust funds are often established for a fixed term or
until a specific purpose is fulfilled,"® which inherently limits
their temporal existence.

This inherent conflict with the going-concern principle
raises fundamental questions to which Czech legislation pro-
vides no explicit answer. How should assets and liabilities be
accounted for when it is clear that the fund will terminate its
activities within a predefined (albeit distant) time horizon? In
practice, one must resort to interpreting and adapting existing
rules. This relates in particular to setting appropriate deprecia-
tion schedules and making provisions and allowances. As the
fund approaches its termination, it seems appropriate to treat
it analogously to an entity in liquidation or insolvency.

Valuation and initial recognition of assets
Another key and complex area is the valuation of assets upon
their settlement into the trust fund. Correct valuation is essen-
tial to meet the fundamental requirement of accounting: to
present a true and fair view of the entity’s financial position,17
While the valuation of cash is straightforward, considerable

¢ See the Supreme Court of the Czech Republic, Resolution of 26 January 2022, Case No 5 Tdo 1273/2021, (2022) 74(4) Sbirka soudnich rozhodnut{ a stanovisek 511-
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and trusts in the light of recent discussions and case law’ (2024) 30(6) Trusts & Trustees 311-315, https://doi.org/10.1093/tandt/ttae0SS.
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13 See Section 4b(2) of Act No. 235/2004 Coll., on Value Added Tax, as amended.
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It should be noted that this concept is enshrined expressis verbis in the legislation.
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uncertainty arises with non-monetary contributions such as
shares in business corporations, real estate, or works of art.
Although Czech legislation does not impose a general obliga-
tion to have assets settled into a fund valued by an expert,
such a procedure is strongly recommended for several reasons.
Firstly, to comply with the true and fair view principle, an ob-
jective third-party valuation is a practical necessity, especially
for unique and illiquid assets. Secondly, the valuation has di-
rect tax implications, as it serves as the basis for determining
the initial cost of the asset for income tax purposes. A cor-
rectly determined asset value is also relevant for calculating
potential penalties under the Accounting Act, which in certain
cases are based on asset value. '® Obtaining an expert valua-
tion is therefore a key tool for minimising legal and tax risks
for both the trustee and the settlor.

Specific regulatory requirements

The accounting regime for trust funds is characterised by a cer-
tain internal contradiction, reflecting a trade-off between the
need for control and the desire for discretion. On the one hand,
the Accounting Act imposes stricter conditions for the manda-
tory audit of financial statements even on trust funds that are
small accounting entities. This obligation arises if at least one of
three criteria is met (total assets of CZK 40 million, annual net
turnover of CZK 80 million, or an average of 50 employees),
which are the same conditions as for public limited companies.'?
This rule can be interpreted as a rational effort by the legislature
to ensure a higher degree of control and transparency in an en-
tity that lacks traditional internal control mechanisms, such as a
general meeting or a supervisory board.”’

On the other hand, the same legal order significantly
restricts public access to this audited information. Although
the financial statements of a trust fund are filed in the
Collection of Deeds of the relevant register, they are not
made publicly available under the Public Registers Act.”' The
reason is to protect the sensitive data and privacy of the settlor
and the beneficiaries, which is one of the main motivations for
establishing a trust fund. This illustrates that the accounting
framework is not the result of a coherent concept but rather a
political compromise between the conflicting objectives of
transparency and the protection of privacy.

TAX ASPECTS OF THE TRUST FUND WITH A
FOCUS ON INCOME TAX

The tax regime for trust funds in the Czech Republic is com-
plex and represents the core of the legislative effort to inte-
grate this sui generis entity into the existing tax system. The
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system is built on a series of legal fictions and specific rules
aimed at ensuring tax neutrality while preventing the misuse
of the fund for tax avoidance purposes.

The tax registration process

The trustee is required to file an application for corporate in-
come tax registration with the competent tax authority within
15 days of the fund’s establishment.”* A key and unique issue is
the determination of the competent local authority. As a trust
fund lacks legal personality, it has no registered office, which is
the standard criterion for determining local competence for le-
gal persons. The Act on the Financial Administration of the
Czech Republic stipulates that the competent authority is the
Financial Office for the Capital City of Prague.”® The registra-
tion application must be accompanied by the trust fund’s stat-
ute and a separate annex providing details of the trustee(s) and
all bank accounts designated for managing the fund’s assets. If
the assets include immovable property (a common type of as-
set settled into a fund to afford it enhanced protection), the
competent authority for real estate tax purposes is the financial
office in whose district the property is located.”*

The trust fund in the tax system
The status of the trust fund as a tax subject is reflected
throughout the tax system. As shown in Table 1,>® various tax
acts address the absence of legal personality in different ways,
though in some acts no special rule is needed due to the gen-
eral definition of their constituent elements.
The legislation systematically creates a fiction/framework
to ensure that the trust fund cannot escape the tax obligations
associated with holding and managing the assets.

The trust fund as a taxpayer

The cornerstone of the tax regime is that the trust fund is a
corporate income taxpayer.”® This construct enables the fund
to enter into tax-law relationships. In addition to being a tax-
payer, the fund also acts as a tax-paying agent under certain
conditions, for example as an employer or as the payer of
withholding tax on distributions to non-residents.

The fundamental principle underlying the taxation of trust-
related transactions is to ensure tax neutrality. In other words,
the aim is for transactions conducted via the fund to have the
same tax consequences as if they were carried out directly.
This principle is most apparent in the settlement of assets into
the fund and in distributions of a family or inheritance nature.
One of the key rules is that the settlement of assets into a trust
fund is treated, for income tax purposes, as a contribution to a
business corporation.”” This transaction is therefore not

For further details, see Section 37 et seq. of Act No. 563/1991 Coll,, on Accounting, as amended.
See Section 20(1)(c) of Act No. 563/1991 Coll,, on Accounting, as amended. Specifically, the provision states that a mandatory audit is required for: “small accounting enti-

ties which are public limited companies or trust funds under the Civil Code and which, as of the balance sheet date of the accounting period for which the financial statements are being
audited and of the immediately preceding accounting period, exceeded or have already met at least one of the following thresholds: 1. total assets of CZK 40,000,000, 2. annual net turnover

of CZK 80,000,000, 3. average number of employees during the accounting period of 50, ... ”.

The appointment of a supervisory body for a trust fund (e.g, a protector or a board of protectors) is not mandatory under Czech law.
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Tax Code, as amended.

See Section 65e and related provisions of Act No. 304/2013 Coll,, on Public Registers of Legal and Natural Persons and on the Register of Trust Funds, as amended.
See Section 39a of Act No. 586/1992 Coll,, on Income Taxes, as amended; for other aspects, as the lex generalis, see Section 12§ et seq. of Act No. 280/2009 Coll, the

23 Gee Section 12 of Act No. 456/2011 Coll,, on the Financial Administration of the Czech Republic, as amended.

>* See Section 13(2) of Act No. 280/2009 Coll,, the Tax Code, as amended.

s Compiled using the following legal acts: Act No. 586/1992 Coll,, on Income Taxes, as amended; Act No. 235/2004 Coll., on Value Added Tax, as amended; Act No.
338/1992 Coll,, on Real Estate Tax, as amended; Act No. 353/2003 Coll,, on Excise Duties, as amended; Act No. 16/1993 Coll,, on Road Tax, as amended.
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Table 1. Definition of a trust fund in selected Czech tax acts

Tax Act Relevant Provision

Definition/Legal Fiction

Consequence

Income Tax Act Section 17(1)(f)

Section 4b

Real Estate Tax Act Section 3(2) b and Section 8(2) b
T R WU S 2(1) ..........................
Exc1seDuty AR N

A trust fund is defined expressis
verbis as a corporate in-
come taxpayer.

The trust fund is taxed at the
standard corporate income tax
rate and must follow standard

rules of the Act.

For VAT purposes, a trust fund
is regarded as a legal person.

A trust fund is a taxable person
if it carries out an economic
activity and becomes a VAT
payer upon meeting the statu-
tory conditions.

The trust fund is liable for tax

on the land and buildings
it holds.

A trust fund is expressis verbis de-
fined as a taxpayer.

Not explicitly defined but falls
under the general definition of

If a trust fund operates taxable
vehicles, it is liable for
road tax.

If a trust fund were to meet the
definition of a taxpayer (e.g. a
producer of spirits), it would
become one under stan-
dard conditions.

Not explicitly defined.

Table 2. Summary of selected key exempt transactions (excluding transactions with an international element)

ITA Provision Parties and Transaction Flow

Nature of Exempt Income

Conceptual Rationale

Section 4a(b) Trust Fund — Beneficiary

(Natural Person)

Gratuitous income from property that
was settled into the trust fund or

Testamentary Succession

added to it by acquisition for death.

Gratuitous income from property that
was settled into the trust fund or

Trust Fund — Beneficiary
(Legal Person)

added to it by acquisition for death.

Gratuitous income from property
settled into the trust fund by the

Trust Fund — Beneficiary
(Natural Person)

beneficiary themself or by their
close relatives.

Dividends, if the trust fund meets the
conditions of a “parent company”

Section 19(1)(ze) Subsidiary — Trust Fund

Corporate Structure/Prevention
of Double Taxation

(shareholding requirements, etc.).

taxable income for the fund, nor does it constitute a taxable
sale for the settlor. The Income Tax Act also contains several
provisions that exempt specific types of income, as summar-
ised in Table 2.*®

The scope of these exemptions shows that the Czech tax
system seeks to reflect the main purposes of trust funds—
managing family wealth and its intergenerational transfer—
and to avoid taxing transactions that would be exempt if con-
ducted outside the fund structure (e.g. inheritance or gifts
within the family).

Taxation of distributions: Prioritisation of profit

The most complex and practically important area is the taxa-
tion of distributions to beneficiaries. Here, the legislature’s ef-
fort to align the fund’s tax regime with that of a business

28

corporation is fully apparent. The pivotal rule is the principle
that: ‘Distributions from a trust fund shall first be made from the
fund’s profit, and only then from its other assets’.> This rule has
a major impact, as distributions from profit and distributions
from capital are subject to different tax regimes.

If a trust fund makes a distribution from profits on which it
has already paid corporate income tax, this distribution is
treated as the equivalent of a dividend received by the benefi-
ciary. Distributions from the fund’s other assets (i.e. the origi-
nally settled capital) are subject to a different regime. Unless
exempt, such a distribution constitutes ‘other income’ for a
natural person®” and standard taxable income for a legal per-
son. A comprehensive overview is provided in Table 3.%"

Based on the foregoing, it can be concluded that trust funds
are, from an income tax perspective, functionally equivalent to

Compiled using Act No. 586/1992 Coll,, on Income Taxes, as amended. The list provided does not include transactions with an international element—ie, the potential

influence of double taxation treaties and other international tax regulations has been disregarded.

iz See Section 21c(1) of Act No. 586/1992 Coll, on Income Taxes, as amended.

3t Compiled using Act No. 586/1992 Coll,, on Income Taxes, as amended.

Governed by the rules contained in Section 10 of Act No. 586/1992 Coll,, on Income Taxes, as amended.
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Table 3. Taxation of distributions from a trust fund to a beneficiary (Czech tax resident)

Type of Distribution Type of Beneficiary

Tax Regime Relevant ITA Provision

Distribution from the trust Natural Person

fund’s profit

Legal Person

Income from profit sharing,

subject to 15% withholding tax.

Distribution from the trust
fund’s capital (if not exempt)

Income, included in the tax base.

Legal Person

Income from capital assets, sub-  Sections 8(1)(i), 36"

ject to 15% withholding tax.

Taxable income, taxed under the  Section 10(1)(m)

partial tax base of Section 10.

Section 18(1)

Section 36 of Act No. 586/1992 Coll,, on Income Taxes, as amended, establishes the so-called withholding tax. Its essence (with certain limited exceptions) is that the tax
is deducted by the payer (the trust fund), and the subsequent payment of the net amount to the taxpayer (the recipient) is no longer subject to taxation on their part.

business corporations for use in holding structures. A settle-
ment of assets into a fund is analogous to a contribution to a
corporation. The receipt of dividends by a fund is analogous
to their receipt by a parent company, and the distribution of
profit from a fund is analogous to a dividend payment to a
shareholder. A distribution from the fund’s capital is most
analogous to a distribution of a liquidation surplus. This con-
ceptual framework demonstrates that the Czech legislature
did not create ad hoc rules but pursued a coherent concept of
tax neutrality vis-a-vis standard corporate structures.

TRANSPARENCY, SUPERVISION, AND THE
PREVENTION OF ABUSE

One of the main reasons for establishing a trust fund is to
achieve a greater degree of discretion and privacy in asset
management.32 This objective, however, is in direct conflict
with the growing international and European pressure for
transparency of ownership structures, aimed at combating
money laundering, the financing of terrorism, and tax eva-
sion.>> The Czech Republic, as an EU Member State, has
implemented the AML Directive, which has had a major im-
pact on the functioning of trust funds. The key instrument of
transparency is the Register of Beneficial Owners.>* The law
defines a beneficial owner very broadly. In the context of a
trust fund, the beneficial owner is always considered to be the
settlor, the beneficiary (or the class of persons from which the
beneficiary is to be appointed), the trustee, and any person
appointed to supervise the fund (a protector).”® If any of
these roles are performed by a legal person, the beneficial
owner of the fund is the beneficial owner of that legal person.
The trustee is obliged to identify, maintain, and register this
information.

This regulatory transparency is complemented by the pro-
active approach of the Czech courts in sanctioning the abuse

32

of trust fund structures. The case law of the Supreme Court
and the Supreme Administrative Court of the Czech
Republic®® clearly shows that a trust fund does not provide
absolute protection for assets if its establishment or adminis-
tration contravenes the law or serves to circumvent legal obli-
gations. It has been held that settling assets into a fund to
frustrate creditors may constitute the criminal offence of
defrauding a creditor.”” In such cases, the courts consider the
settlement of assets a form of “removal” or “alienation” of
property. In the tax sphere, the Supreme Administrative Court
has applied the abuse of rights doctrine to cases where trust
funds were part of artificial international structures created for
the primary purpose of obtaining an undue tax advantage.®®

Thus, a clear tension exists in the Czech legal environment
between the legitimate pursuit of discretion and the regulatory
imperative of transparency. A trust fund is certainly not a
“black box” that allows for the uncontrolled and unsanction-
able concealment of assets. Its ability to protect assets is con-
ditional on a legitimate purpose and on compliance with the
law. This is an important finding for international practi-
tioners: the Czech jurisdiction, although belonging to the con-
tinental legal tradition, is actively aligning its fight against the
abuse of trust-like structures with approaches known in com-
mon law, where courts have long applied equitable principles
to remedy such abuse.

CONCLUSION

The decade-long existence of the trust fund in the Czech legal
system provides an interesting case study of legal adaptation
and innovation. An analysis of its accounting and tax regime
reveals that the Czech model is characterised by a series of
pragmatic, albeit theoretically imperfect, solutions, the pri-
mary objective of which is to bridge the fundamental gap be-
tween the private law nature of the fund as an entity without

M Vrajikovd, ‘Svérensky fond a nejcastéjsi zpasoby jeho vyuziti v Ceské republice [The Trust Fund and its Most Common Uses in the Czech Republic]’ (EPRAVO.CZ, 1

Sezgtember 2023), https://www.epravo.cz/top/clanky/sverensky-fond-a-nejcastejsi-zpusoby-jeho-vyuziti-v-ceske-republice-116817.html.
For more information in broader context, see e.g. European Commission, Anti-money laundering and countering the financing of terrorism (2024) [online], accessed 29 June
2025, https://finance.ec.europa.eu/financial-crime/anti-money-laundering-and-countering-financing-terrorism-eu-level_en.
3% Established by Act No. 37/2021 Coll, on the Register of Beneficial Owners, as amended.

35
36

trust funds.
37

See Section 5a of Act No. 37/2021 Coll,, on the Register of Beneficial Owners, as amended.
The issue of the abuse of rights in tax matters is widely adjudicated and forms a consistent and robust basis for assessing issues of abuse of rights in relation to the use of

The criminal offence under Section 222 of Act No. 40/2009 Coll,, the Criminal Code, as amended. On this topic, see e.g. Supreme Court of the Czech Republic,

Resolution of 26 January 2022, Case No 5 Tdo 1273/2021, or the argumentation outlined in Supreme Court of the Czech Republic, Resolution of 16 December 2021, Case No

$ Tdo 1307/2021.

3 See the Supreme Administrative Court of the Czech Republic, Judgment of 27 April 2022, Case No 2 Afs 82/2022.
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legal personality and the public law requirement for a respon-
sible subject. The legal fictions that treat the fund as a legal
person are the central mechanism of this integration.

As this article has shown, this approach can lead to certain
internal tensions. The accounting regime is marked by a con-
flict between the application of corporate norms, such as
stricter audit requirements, and the fund’s specific nature,
which potentially challenges fundamental principles like the
going-concern principle, while also demanding a high degree
of discretion. The tax system, in turn, is built on a considered,
though complex, attempt to achieve functional equivalence
with a holding company structure, thereby ensuring tax neu-
trality, but at the cost of considerable complexity.
Concurrently, there is strong pressure for transparency, driven
by international AML standards, which curtails the original in-
tention of the fund as an instrument for discreet asset manage-
ment and is reinforced by case law that sanctions the abuse

of rights.
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